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I 


IN THE 

United States Court of Appeals 

fob the District of Columbia. 

October Term, 1942 


No. 8393. 


JESSE S. SHIMA, Appellant, 
v. 

SOBRETTA BROWN SHIMA, and the UNION TRUST 

COMPANY, Appellees. 


Appeal from Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANT. 


T 

Jurisdictional Statement. 

This is an appeal from the judgment of the District 
Court entered August 27, 1942, overruling motion of ap¬ 
pellant to stay condemnation, collection, or execution upon 
attached funds; and granting motion of appellee Sobretta 
Brown Shima for condemnation of appellant’s credits in the 
hands of the appellee Union Trust Company; and con¬ 
demning said credits in favor of Richard E. Wellford in the 
sum of $1,300.00, with interest from February 27, 1941, and 
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directing said Trust Company to make payment of the same 
to him. (Appellant’s App. 3, 4.) 

This Court has jurisdiction of this appeal under the Dis¬ 
trict Code, 1940, Title 17, Chapter 1, Section 101. 

Legend for References. 

Tr.—Record, this appeal. 

Appellant’s App.—Appellant’s Appendix, this brief. 

Tr. No. 7841—Record, Shima v. Shima, et al ., No. 7841, 
this Court. 

Rep. Tr. No. 7841—Reporter’s Transcript, Shima v. 
Shima, et al., No. 7841, this Court. 

File, No. 7841—File of proceedings in this Court in Shima 
v. Shima, et al., No. 7841. 

References in this brief to records and proceedings in 
Shima v. Shima, Nos. 7841, 7923, this Court, without print¬ 
ing the same in the Appendix, are permitted by this Court’s 
order of March 5, 1943. 


n. 

Statement of the Case. 

(a) 

March 6, 1939, appellee filed suit for limited divorce in 
the District Court against appellant on the ground of 
cruelty. (Tr. 1-18, No. 7841.) 

March 28, 1939, before trial upon the merits, and before 
service of her Complaint had been effected upon appellant, 
she caused an injunction to be issued by the District Court 
upon the credits or funds of appellant in the hands of ap¬ 
pellee Union Trust Company. (Appellant’s App. 5) (Tr. 20, 
No. 7841.) In suing out said injunction, she was required 
to, and did, post with the District Court an undertaking in 
the sum of $5,000.00 to guarantee loss to appellant and to ap¬ 
pellee Union Trust Company of such costs and damages as 
might be suffered by them growing out of the wrongful is- 
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suance of said injunction. (Appellant’s App. 5) (Tr. 8) 
(Tr. 21, No. 7841.) 

February 27,1941, after trial upon the merits, the District 
Court entered judgment dismissing ajjpellee’s Complaint 
“because she failed to establish the material allegations set 
forth therein, and because prior to the filing of the same, 
she committed adultery with the co-respondent Giles named 
herein.” (Appellant’s App. 6, 7.) 

Said judgment ordered, inter alia : 

“That the matter of ascertaining the amount of dam¬ 
ages, if any, sustained by defendants in this cause 
(meaning, appellant and appellee Union Trust Com¬ 
pany) by reason of the wrongful or inequitable suing 
out of said injunction, is hereby referred to the Audi¬ 
tor to determine and to report to the Court according to 
law.” (Appellant’s App. 7) (Parenthetical matter sup¬ 
plied.) 

(b) 

Said judgment allowed counsel fees and costs to appellee 
Sobretta Brown Shima, to be paid from appellant’s en¬ 
joined funds, and ordered that after payment of the same, 
said injunction should stand dissolved. (Appellant’s App. 
6 .) 

By his personally delivered letter of February 27, 1941, 
appellant instructed appellee Union Trust Company to 
effect payment of said allowances so that said injunction 
would then stand dissolved, (Tr. 21), but before that ap¬ 
pellee so acted, and still on February 27, 1941, appellee 
Sobretta Brown Shima appealed to this Court from all of 
said judgment “except so much of said judgment or re¬ 
settled judgment as allows to plaintiff costs and counsel 
fees”, (Tr. 109, No. 7841), simultaneously moving here for 
continuation of said injunction, forthwith by hand serving 
appellee Union Trust Company that day with notice of her 
said appeal, and of her said motion to continue the injunc¬ 
tion, (File No. 7S41); and thereupon, and because of the 
pendency of said appeal and of said motion, appellee 
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Union Trust Company declined to honor appellant’s said 
instructions. 

March 5,1941, this Court, over appellant’s objection, con¬ 
tinued said injunction, appellee being required to post, and 
posting, with this Court additional undertaking in the sum 
of $2,000.00, conditioned to make good to appellant and ap¬ 
pellee Union Trust Company all damages, loss, and interest 
sustained by them by reason of the wrongful or inequitable 
continuing of said injunction. (File No. 7841.) 

Appellant prosecuted a cross-appeal (No. 7923, this 
Court) from the holding in said judgment of February 27, 
1941, that a valid marriage existed between him and ap¬ 
pellee. 

( 0 ) 

April 20, 1942, this Court rendered its decision in Nos. 
7841 and 7923, finding in effect that appellee had failed to 
sustain her allegations, and in addition had committed adul¬ 
tery, and affirming in its entirety said judgment of Feb¬ 
ruary 27, 1941, which, of course, included said reference 
to the Auditor. 

June 9, 1942, appellee Sobretta Brown Shima caused an 
attachment and garnishment in her name to issue from the 
District Court on appellee Union Trust Company (Appel¬ 
lant’s App. 7, 8, 9) (Tr. 37, 38) attaching credits of ap¬ 
pellant in its hands in an amount representing allowances 
to her in said judgment of February 27, 1941, for fees and 
costs, plus accrued interest thereon, about $1,500.00 in all, 
(Appellant’s App. 8, 9), the garnishee responding. (Tr. 
43, 44.) 

June 11, 1942, the Mandate of this Court, affirming said 
judgment of February 27, 1941, was filed in the District 
Court; and shortly thereafter the Auditor of the District 
Court, proceeding under the reference contained in said 
judgment, issued Notice of Hearing to be held before him 
June 30, 1942. (Appellant’s App. 10) (Tr. 45.) 

June 15, 1942, appellant filed in the District Court *‘Mo¬ 
tion to Stay Condemnation, Collection, or Execution upon 
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Attached Funds,” to enable them to be set off against such 
amount as should be found to be due appellant as damages 
by reason of said injunction (Appellant’s App. 1, 2), ap¬ 
pellee thereafter moving for extension of time to file her op¬ 
position thereto, which was granted. 

June 29, 1942, prior to said scheduled hearing, appellant 
filed with the Auditor “Memorandum Re Items in Damage 
to Defendant Jesse S. Shima By Reason of Injunction Is¬ 
sued Herein March 28, 1939”. (Appellant’s App. 10-15.) 
(Tr. 46-51.) 


(d) 

June 29, 1942, this Court, pursuant to appellant’s motion 
which had been filed May 25, 1942, (File, No. 7841), re¬ 
called its Mandate filed June 11, 1942, in the District Court, 
in order to provide for further reference to said Auditor, 
whereupon said scheduled hearing before him was can¬ 
celled, to enable consolidated hearings later upon the ex¬ 
isting reference and the forthcoming reference. 

July 1, 1942, appellee Sobretta Brown Shima moved in 
the District Court for condemnation of funds reported in 
the hands of garnishee Union Trust Company under her 
said attachment and garnishment, and the answer thereto, 
in payment of said fees and costs allowed to her under said 
judgment of February 27, 1941, (Appellant’s App. 2, 3) 
(Tr. 2, 3), appellant opposing. 

July 2, 1942, Mandate of this Court as amended was filed 
in the District Court, with the following addition thereto: 

“It is further ordered by the Court that the District 
Court refer this cause to the Auditor of said District 
Court to determine and report to said District Court 
whether appellee Jesse S. Shima sustained damages by 
reason of the continuation by this Court of the injunc¬ 
tion granted by the District Court in this cause on 
March 28, 1939* and that the District Court upon the 
report of the Auditor award to said Jesse S. Shima 
such damages as to it mav seem just and equitable.” 
(Tr. 39-42.) 
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July 3, 1942, appellant moved in the District Court for 
its further reference to the Auditor of that Court, in ac¬ 
cordance with said Mandate as amended, appellee and her 
surety, The New Amsterdam Casualty Company, opposing. 

August 27, 1942, after hearing, the District Court (Mr. 
Justice McGuire) entered order for such further reference. 
(Appellant’s App. 16.) (Tr. 58.) 

Thereafter, on August 27, 1942, the District Court (Mr. 
Justice Laws) overruled appellant’s said motion to stay 
condemnation, and granted appellee’s motion to condemn, 
and entered said judgment of condemnation in the name of 
Richard E. Wellford, individually. (Appellant’s App. 3, 4.) 

August 28, 1942, appellee Sobretta Brown Shima filed 
in this cause in the District Court, assignment purporting 
to transfer to Richard E. AVellford all her right, title, and 
interest in the allowances to her for counsel fees and costs 
under said judgment of Februarv 27, 1941. (Appellant’s 
App. 16.) (Tr. 59.) 

August 29, 1942, appellant noticed his appeal from all 
of said judgment of condemnation. (Appellant’s App. 17) 
(Tr. 61.) 

September 3, 1942, appellant notified appellees that on 
September 4, 1942, at 10 A.M., he would in open Court 
request the District Court (Mr. Chief Justice Eicher, sit¬ 
ting in vacation) to fix the amount of supersedeas under¬ 
taking on this appeal; and such request was so presented 
September 4, 1942, all parties being represented. Counsel 
for appellee Sobretta Brown Shima objected on that occa¬ 
sion to the fixing of such supersedeas bond without the filing 
of formal motion therefor, informing the Chief Justice that 
the same was required under the Rules and the custom in the 
District Court, which, however, is incorrect. In other pro¬ 
ceedings brought through appellee’s counsel against appel¬ 
lant in the District Court, the amounts of supersedeas un¬ 
dertakings have been promptly fixed, and without any for- 



7 

mal motion therefor. Indeed, such course by formal motion 
would not appear feasible under F. R. C. P. 62 which sus¬ 
pends execution only for ten days. 

Relying on the assertions of appellee’s counsel, the Chief 
Justice ruled, however, that formal motion therefor should 
be filed, which then was done by appellant that day, (Ap¬ 
pellant’s App. 18), with service thereof upon appellees that 
day. (Appellant’s App. IS), (Tr. 60.) (Affidavit of John 
Wattawa and Vivian 0. Hill, filed herein in this Court 
December 11, 1942.) 

September 9, 1942, appellee Sobretta Brown Shima 
filed Points and Authorities in Opposition to Appellant’s 
said Motion; and September 12, 1942, appellant filed Sup¬ 
plemental Points and Authorities in support of his said 
Motion. 

Having given appellee Union Trust Company adequate 
time also to respond, appellant’s counsel on September 16, 
1942, requested the Chief Justice (still sitting in vacation) 
to hear said Motion, which he readily consented to do, 
authorizing the setting of hearing for September 18, 1942. 
However, upon his return from the Court House, appel¬ 
lant’s counsel was advised by telephone by counsel for ap¬ 
pellee Union Trust Company that pursuant to insistent 
demand made upon it by said counsel for appellee Sob¬ 
retta Brown Shima, that Company had, that morning, (Sep¬ 
tember 16,1942) paid him (Mr. Wellford) from appellant’s 
funds the amount allowed for fees to her in said judgment 
of February 27, 1941, plus interest, as condemned by said 
judgment of August 27, 1942, in the total amount of $1,- 
420.91. (Affidavit of John Wattawa and Vivian 0. Hill, 
aforesaid.) 

(e) 

Thereafter, on October 7, 8, and 20, 1942, hearings were 
held before the Auditor under said orders of reference of 
February 27, 1941, and of August 27, 1942, and evidence 
was adduced at length, and reported and transcribed, ap- 
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pellant’s presentation following ad seriatim his Memoran¬ 
dum of Items of Damage filed with the Auditor June 29, 
1942 (Appellant’s App. 1-15) (Tr. 46-51.) 

Appellant claims damages before the Auditor in the 
minimum amount of $29,637.73 for the wrongful issuance, 
and continuation, of said injunction; and November 28, 
1942, he filed comprehensive brief with the Auditor in sup¬ 
port of said claim. The Auditor’s Report is not yet com¬ 
pleted. 

In addition to damages, there will be charges for the 
services of the Auditor, and for the reporting, and for tran¬ 
script furnished to him. 


III. 

Statutes Involved. 

Section 410, Title 16, District Code, 1940: 

“During the pendency of a suit for divorce, or a suit 
by the husband to declare the marriage null and void, 
where the nullity is denied by the wife, the court shall 
have power to require the husband to pay alimony to 
the wife for the maintenance of herself and their minor 
children committed to her care, and suit money, includ¬ 
ing counsel fees, to enable her to conduct her case, 
whether she be plaintiff or defendant, and to enforce 
obedience to any order in regard thereto by attachment 
and imprisonment for disobedience.” 

Section 301, Title 11, D. C. Code 1940: 

“The District Court of the United States shall have 
general jurisdiction in law and equity. . .” 

IV. 


Statement of Points. 

1. The District Court erred in overruling motion of ap¬ 
pellant to stay condemnation of his funds under appellee’s 
attachment for allowances to her for counsel fees, pending 
the determination of the question as to the amount of dam- 
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ages due by her to appellant, arising from her wrongful 
and inequitable suing out, and continuing, of an injunction 
in this cause. 

2. The District Court erred in granting appellee’s motion 
for condenmation of appellant’s funds under her said at¬ 
tachment, over objections of appellant, pending the deter¬ 
mination of the amount of damages due by her to appel¬ 
lant, arising from her wrongful and inequitable suing out, 
and continuing, of an injunction in this cause. 

3. The District Court erred in condemning appellant’s 
funds under appellee's said attachment, in favor of Richard 
E. Wellford, her attorney, there being no motion or other 
pleading before the Court for that purpose. 

4. The District Court erred in holding in effect, without 
appropriate motion before it therefor, that said attorney 
for appellee could have said funds paid directly to him 
rather than to, or for, appellee, and that he stood in equity 
in a better position than his client, with respect to payment 
under a condemnation, appellant having been thereby de¬ 
prived of his right to be heard in the premises. 

5. The District Court erred in holding in effect that said 
attorney for appellee had equitable rights herein, and that 
they were separate from, and exceeded, those of his client, 
and were entitled to be asserted prior to satisfaction of 
appellant’s claims against appellee for damages, thereby 
depriving appellant of his right of equitable set-off. 


V. 

Summary of Argument. 

(a) 

Condemnation of appellant’s funds under the attachment 
should have been stayed, pending the determination under 
the orders of reference of the damages due to him arising 
from appellee’s wrongful, inequitable, and malicious suing 
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out, and continuing, of the injunction upon his funds, appel¬ 
lee having instituted this divorce suit, and prosecuted it, 
below and here, in bad faith and maliciously. 

(b) 

The District Court was without authority to enter judg¬ 
ment condemning said attached funds in favor of appellee’s 
counsel, and directing that they be paid to him individually; 
and appellant has been deprived thereby of his right of 
equitable set-off. 

(c) 

Appellee’s counsel does not have equitable rights herein 
separate from, and exceeding, those of his client, entitled 
to be satisfied prior to determination under the orders of 
reference of the damages due appellant. 

VI. 

ARGUMENT. 

(Points 1 and 2) 

(a) 

Appellee Sobretta Brown Shima at first filed a limited 
divorce suit against appellant in the District Court, March 
14, 1938, on the ground of cruelty, through attorney B. V. 
Lawson, Jr., who a little later, after interviewing appellee, 
and a prospective witness in New York, and otherwise in¬ 
vestigating, told appellee that she had no case against de¬ 
fendant. She replied, however, that she wished to proceed 
with the suit, as she wanted money. (Hep. Tr. 210, 211, 
No. 7841.) Thereafter, by letter, and in person, she de¬ 
manded large sums from appellant for settlement of that 
suit, which he declined (Rep. Tr. 48, 49, 86, 150, 167, No. 
7841). 

Later, she wrote Mr. Lawson a note of dismissal, and 
employed her present counsel (Mr. Wellford) who filed the 
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instant (and second) divorce suit March 6, 1939, upon 
similar grounds (Tr. 1-18, 104, No. 7841), likewise without 
any merit whatever, so found by the District Court (Ap¬ 
pellant’s App. 6, 7) and later in effect by this Court; and 
she proceeded thereafter through said counsel to harass 
appellant in every manner that appears to have been open 
to her. 

March 28, 1939, before the service of her Complaint in 
said second divorce suit had been effected upon appellant, 
and upon grounds lacking in merit and good faith on her 
part, namely, upon the allegations of her said Complaint, 
appellee procured in the District Court through said coun¬ 
sel the issuance of an injunction upon the funds or credits 
of appellant with the Union Trust Company (Appellant’s 
App. 5), then totalling $27,500.00 in principal amount. (Tr. 
3, No. 7841.) 

April 29, 1939, still before service of her said Complaint 
had been effected upon appellant, appellee procured in the 
District Court the issuance of a writ of lie exeat against 
appellant, with release bond of $500.00, although at that 
time his cash and credits with said Uunion Trust Com¬ 
pany still totalled the above amount. (Tr. 3, 21, No. 7841.) 
During the year 1938 appellant had invested about $22,- 
000.00 in the restaurant business in Connecticut, all of 
which (except $125.00) he lost as a result primarily of ap¬ 
pellee’s injunction, leaving him no funds or credits other 
than those under that injunction. (Rep. Tr. 178, 179, 62, 
No. 7S41.) Appellee refused to release any part of appel¬ 
lant’s said enjoined funds to enable the posting of said ne 
exeat bond of $500.00, and he was therefore unable to post 
the same, and surrendered and was committed; and was 
forced to remain in the District Jail continuously from 
August 15, 1939, to January 22, 1940, when an elderly 
friend, now deceased, mortgaged her small home here, and 
raised enough money to effect his release. (Tr. 21, No. 
7841.) (Tr. 11) 
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Prior to (Tr. 57, 70, No. 7841), and also after (Tr. 78, 
No. 7841), said incarceration, appellant moved to have the 
ne exeat vacated, but appellee through her said counsel 
always strongly opposed, although said injunction was still 
in effect, and the motions were denied (Tr. 61, 79, No. 7841). 

June 28,1939, about one year before trial upon the merits, 
said appellee- was awarded, pendente lite, counsel fee of 
$500.00, and alimony of $75.00 monthly. (Tr. 66, 67, No. 
7841.) Due to his losses in Connecticut, and to the enjoin¬ 
ing of the balance of his founds and credits, arrears ac¬ 
crued under said order of June 28,1939; and quite promptly 
after appellant’s release January 22, 1940, from said 
lengthy incarceration, appellee through her said counsel 
moved to have him adjudged in contempt for said arrears. 
(Tr. 80, No. 7841). Appellant was present personally at 
the hearing on said motion February 16, 1940, and through 
his counsel implored to be permitted to pay said arrears 
from his enjoined funds. But appellee, through her said 
counsel, strenuously opposed any such modification of the 
injunction, although said enjoined funds or credits totalling 
$27,500.00 were considerably in excess of her possible needs, 
and although the same had been enjoined for the very pur¬ 
pose of guaranteeing alimony (Tr. 20, No. 7841); and as a 
result, appellant was declared in contempt (Tr. 87, No. 
7841), and again committed, and was obliged to spend about 
two more weeks in jail, until he was declared purged of 
contempt and again released through the action of the Dis¬ 
trict Court (Mr. Justice Letts), without any further initia¬ 
tive therein by appellant’s counsel, in entering its order of 
February 29, 1940, (Tr. 82, 83, No. 7841), which allowed 
appellant to do the very thing that he had vainly sought at 
the contempt hearing February 16, 1940, to be permitted 
to do, namely, to pay said arrears from his enjoined funds. 

Said arrears in alimony and counsel fee were then paid, 
with interest, from said enjoined funds (Tr. 84, S5, No. 
7841). In June, 1940, appellee was allowed and was paid, 
a further counsel fee, of $300.00, making counsel fees in 
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excess of $800.00 paid appellee by appellant, herein, ex¬ 
clusive of the allowances involved in this appeal. 

A full and complete trial thereafter (June 4,5, and 6,1940, 
and December 4, 5, and 6, 1940) demonstrated clearly that 
appellee had no cause of action, and that in addition she had 
committed adultery shortly prior to filing this second di¬ 
vorce suit. (Tr. 103, 104, 105, 107, 108, No. 7841.) 

Nevertheless, on the day (February 27, 1941) when judg¬ 
ment was entered by the District Court dismissing her com¬ 
plaint, she filed and lodged her appeal therefrom in this 
Court, (No. 7841), representing to this Honorable Court 
that it was being prosecuted in good faith, although she 
knew that she had no cause of action and that in addition 
she was guilty of adultery. Simultaneously with the lodg¬ 
ing of her appeal, she moved in this Court for continuation 
of the injunction upon appellant’s funds and credits; and 
this Court, by its order of March 5, 1941, continued said in¬ 
junction. 

(b) 

November 28, 1942, as above stated, appellant submitted 
comprehensive Brief to said Auditor in support of his 
claim under said orders of reference for damages, asking 
total award on the evidence adduced before the Auditor of 
not less than $26,535.87 for the wrongful, inequitable, and 
malicious issuance of said injunction, and further total 
award of not less than $3,101.86 for its wrongful, inequit¬ 
able, and malicious continuation, items of the aggregate 
thereof, all conservatively computed, being as follows: 

Interest accruals for forbearance of use of 
funds and credits from March 28, 1939, to 
November 5, 1942, date of actual dissolu¬ 
tion of injunction . $ 3,977.60 

Damages for Imprisonment under Ne Exeat 
from August 15, 1939, to January 22,1940 7,500.00 

Damages for Imprisonment under Contempt 
Order from Februarv 16, to Februarv 29, 

1940 ..’. 


2,500.00 
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Injury to good name, anguish, impairment 
of means of livelihood, as a result of said 


incarcerations. 2,500.00 

Physical hardships and distress—(Suffered 
following release from incarcerations) .. 1,500.00 

One-half of allowances to appellee for fees 
and costs in this divorce suit including al¬ 
lowances involved in this appeal. 1,961.40 

Fees paid and obligated to his own counsel 
for services relating directly to said in¬ 
junction . 1,812.50 

One-half of appellant’s costs and expenses 

in this divorce suit. 386.23 

Damages for investment loss incurred as a 
result of said injunction. 7,500.00 


$29,637.73 


(c) 

In addition to the damages to appellant, there will be the 
fees of the Auditor for his labor and services under the 
orders of reference, and for costs of reporting, and for the 
furnishing of transcripts to him, which, it is believed, will 
be assessed against appellee Sobretta Brown Shima as the 
losing party. As she has stated under oath (Affidavits 
March 19, 1941, and April 30, 1941, File No. 7841), and as 
her counsel has repeatedly asserted, as late as December 8, 
1942, that she is penniless, owning no property, and without 
means of obtaining any, and therefore is not financially 
responsible (Motion for Fees, etc., filed in this Court, in 
this Appeal, December 8, 1942), and as the undertakings of 
the corporate sureties aggregate only $7,000.00, which the 
awards under the orders of reference may well exceed, the 
collection of the amounts due her under said judgment of 
February 27, 1941, should have been stayed pending deter¬ 
mination of the amounts due by her to appellant, or the 
funds under her attachment held in custodia legis . as pro¬ 
tection not only to appellant in connection with his dam¬ 
ages, but also to the Auditor for his fees and costs. 
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(d) 

Appellee should not be permitted so to profit further by 
her own wrongdoing in having instituted, and prosecuted 
for more than three years, litigation which she knew at the 
outset was without any merit. To do so, would tend to en¬ 
courage others with groundless causes, and having the guilt 
of infidelity, to file and prosecute like suits in the District 
Court, and to continue the same on appeal to this Court, for 
the mere purpose of acquiring allowances, at great cost in 
money, privation, and even personal liberty, to innocent 
defendants. 

An attorney in a divorce proceeding has no separate 
equity to counsel fees but must derive it from his client. 
Bell v. Bell, 214 Ala. 573, 10S So. 375, Cf. Bailey v. Scott, 57 
App. D. C. 142; 18 F. 2d 184. 

(e) 

Appellant urges here not the vacating of the original 
Judgment of February 27, 1941, but instead the application 
of the recognized rule of equitable set-off. 

The District Court has general equity jurisdiction. D. C. 
Code, 1940, Title 11, Section 301. 

“In an action against principal and sureties, an indebted¬ 
ness of the plaintiff to the principal may be set off as if he 
were the sole defendant. . . .” Section 1906, Title 16, D. C. 
Code, 1940. 

The adjustment of damages by counterclaim or set-off, 
rather than by independent suit is favored and encouraged 
by the law, to avoid circuity of action and injustice. North 
Chicago Rolling Mill Co. v. St. Louis Ore and Steel Co., 152 
U. S. 596, 615, 616; 14 S. Ct. 710; 38 L. ed. 565. 

Cross-demands and counterclaims, whether arising out 
of the same or wholly disconnected transactions, and 
whether liquidated or unliquidated, may be enforced by way 
of set-off whenever the circumstances are such as to war¬ 
rant the interference of equity to prevent wrong and in- 
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justice. Brownley v. Peyser, 69 App. D. C. 56; 98 F. 2d 337; 
Fitzgerald v. Wiley, 22 App. D. C. 329. 

A creditor, having unliquidated demands against another 
not reduced to judgment, may set them off in equity against 
a judgment recovered against him by that other person, if 
there has been no opportunity to set them off in the suit that 
led to judgment, and if the person who holds the judgment 
is insolvent. Fedarwisch v. Alsop , 18 App. D. C. 318. 

“It is well settled that equity has jurisdiction to re¬ 
strain a judgment creditor from collecting his judg¬ 
ment against the judgment debtor, until a claim of the 
latter against the former has been judicially estab¬ 
lished, and then to permit an equitable set-off of the 
one against the other, where the judgment creditor is 
either insolvent or has no property out of which the 
judgment debtor can collect his claim.” 24 Biding 
Case Laiv, 807, Par. 15 (1929). 

“Equity may under proper circumstances set off 
a claim against the judgment creditor which has not 
been reduced to judgment, or may restrain the enforce¬ 
ment of the judgment until such a claim can be reduced 
to judgment. And in an action on a judgment, claims 
held by the debtor, although not reduced to judgment, 
may be set off or counterclaimed in harmony with the 
general rules governing such matters.” 

Freeman on Judgments, Fifth Edition, Vol. 2, page 
2397, paragraph 1150. 

Schwartz and Sons v. Kennedy, 156 Fed. 316. 

Central Appalachian Co. v. Buchanan, 90 Fed. 454. 

Wells v. Cochran, 88 Neb. 367. 

F. R. C. P. 54(b) 

Ordinarily, where mutual obligations have grown out 
of the same transaction, insolvency on the one hand justi¬ 
fies equitable set-off of debt due upon the other. First Na¬ 
tional Ba/nk v. Malone, 76 F. 2d 251, 106 A. L. R. 1235. 
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(f) 

“Where a liberal support allowance suitable to the 
circumstances and financial condition of the parties is 
made, the Court should have the right in a proper case 
to provide as a part of the decree that the husband 
may withhold a portion of the allowance each month in 
pavment of his wife’s indebtedness to him.” Keck v. 
Keck, 219 Cal. 316, 320, 26 P. (2d) 300. 

In determining alimony due, husband could offset rent 
collected by wife in excess of her share. Jencio v. Jencio, 
258 N. Y. S. 487, 236 App. Div. 707. 

(Point 3) 

(a) 

Under said Section 410, Title 16, D. C. Code, 1940, the 
allowances during the pendency of a suit for divorce for 
suit money, including counsel fees, are to the wife —“to 
enable her to conduct her case”. 

The allowances under said judgment of February 27, 

1941, were to appellee Sobretta Brown Shima, as plaintiff 
in said Civil Action No. 1921 (Appellant’s App. 6, 7) (Tr. 
18,19, 36.) 

The attachment and garnishment of June 9, 1942, were 
in the name of Sobretta Brown Shima, as said plaintiff. 
(Appellant’s App. 8, 9) (Tr. 36, 37, 38.) 

The Points and Authorities in Opposition to Appellant’s 
Motion, June 15, 1942, to stay condemnation, were filed in 
her name as said plaintiff. 

The motion for condemnation filed July 1, 1942, was in 
her name as said plaintiff (Appellant’s App. 2, 3); (Tr. 2, 
3); and the judgment of condemnation entered August 27, 

1942, itself recited that said motion was in her name, and 
that it was such motion which was therein being granted. 
(Appellant’s App. 3, 4) (Tr. 4, 5.) 

There was never any motion or pleading before the Dis¬ 
trict Court for condemnation of said credits for the benefit 
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of her counsel individually, or for the payment of said al¬ 
lowances to him individually. 

All right, title, and interest to said allowances clearly re¬ 
mained as of record in said Sobretta Brown Shima up to 
August 28, 1942, date of the filing of her purported assign¬ 
ment (Appellant’s App. 16) (Tr. 59), the judgment of con¬ 
demnation from which this appeal is taken, having been 
entered August 27, 1942. 

Accordingly, it was error for the District Court to enter 
its judgment of August 27,1942, reciting therein, as it does 
in its first paragraph (Appellant’s App. 3, 4), that said 
counsel fee allowances were to her counsel, and condemning 
the same in his favor, and directing appellee Union Trust 
Company to pay the same to him, with interest thereon 
from February 27, 1941, from the funds of appellant, which 
that appellee did September 16, 1942, upon the demand of 
that counsel. 

Prior to its judgment of August 27, 1942, the District 
Court had no knowledge of any purported assignment by 
appellee Sobretta Brown Shima; and such assignment, it is 
submitted, cannot operate to deprive appellant of his prior 
equitable rights in the funds purported to be so assigned. 

In addition, said assignment appears invalid in law as 
against appellant under Section 1904, Title 16, D. C. Code, 
1940. 


(b) 

Under statute authorizing court to make an order against 
the husband for the wife’s expenses and attorney fees, 
order for attorney fees should be for the benefit of the wife, 
and an order to pay fees direct to the attorney, who is not 
a party, is void. Doench v. Docnch, 214 Indiana 559 (1938), 
16 N. E. (2d) 877, citing with approval Pennell v. Superior 
Court , 87 Cal. App. 375, 377, 262 Pac. 48; Bailey v. Bailey , 
22 N. D. 553, 557,134 N. W. 747; Anderson v. Steger , 173 Ill. 
112, 50 N. E. 665; Quinn v. Quinn , 231 N. Y. S. 329,133 Misc. 
266. 
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Direction to pay fees to attorneys is improper in divorce 
proceeding. Thoresen v. Thoresen, 293 Ill. App. 168 (1937), 
12 N. E. 2d 28. 

That portion of the order which directs respondent to pay 
$750.00 to the attorney for the wife, is null and void on its 
face, said attorney not being a party to the action. Keck v. 
Keck, 219 Cal. 316 (1933), 26 P. (2d) 300. 

In divorce case, decree directing defendant to pay to 
plaintiff’s attorney certain sum, held void because running 
in favor of attorney, not party to action. Openshaw v. 
Openshaw, SO Utah 9 (1932), 12 P. (2d) 364; Rolando v. 
District Court, 72 Utah 459, 271 P. 225. 

Order that husband in divorce action pay attorney fees 
direct to wife’s counsel, is void for want of jurisdiction. 
Brown v. Brown, 39 Ariz. 542 (1932), 8 P. (2d) 452. 

Under Civil Practice Act #1169, authorizing Court to 
require husband to pay any sum necessary to enable wife 
to carry on or defend separation action, an order directing 
husband to pay counsel fee to wife’s counsel, is unauthor¬ 
ized. Quinn v. Quinn, 231 X. Y. S. 329 (192S), 133 Misc. 266. 

All motions for allowance must be in the wife’s name, and 
the allowance must be made to her and not to the parties 
whom she has employed, and the Court has no power to 
make an allowance in favor of such parties. Allowances 
for fees are on no different footing from other proper ex¬ 
penses. Anderson v. Steger, 173 Ill. 112, 50 X. E. 665; 
Knaack v. Knaack, 245 Ill. App. 1 (1927). 

In a divorce action the allowance of attorney fees can be 
made only to the party to the action, and an order for pay¬ 
ment directly to the attorney is unauthorized, and in ex¬ 
cess of the count’s jurisdiction, and void. Williams v. Wil¬ 
liams, 13 Cal. App. (2d) 433; 56 P. (2d) 1253; Sharon v. 
Sharon, 75 Cal. 1, 39; 16 P. 345. 

See also Carlton v. Carlton (1937), 156 Or. 33; 65 P. (2d) 
1417. 

“By the great weight of authority, an order made 
in a divorce suit for payment of the wife’s counsel fees, 
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must read that they be paid to her (or possibly to the 
Clerk of the Court) rather than to her attorney or at¬ 
torneys. (Most of these cases also support the pro¬ 
position that orders providing for payment directly to 
the attorney are void).” 118 A. L. R. 1138 (1939). 

“Under the rule that allowance must be to the wife, 
attorneys performing services have no standing to en¬ 
force the payment of an allowance which has been 
made.” 27 C. J. S. 911, citing Kellogg v. Stoddard , et 
al., 84 N. Y. S. 1015, 89 App. Div. 137; 19 C. J. page 233, 
Note 14. 

“Under Code Civ. Proc. 1769, providing that pend¬ 
ing an action for divorce or separation the Court may 
make an order requiring the husband to pay money 
necessary to enable the wife to carry on the action, an 
order directing payment to her attorney cannot be 
sustained.” Kellogg v. Stoddard, supra. 

(Points 4 and 5) 

(a) 

Shortly after his employment by appellee Sobretta Brown 
Shima, and on October 12, 1938, Mr. Wellford wrote a let¬ 
ter to appellant at Stamford, Connecticut, where he was 
struggling to inaugurate a restaurant business, threatening 
appellant with action for his deportation, and thereafter 
with steps for the sequestration of his credits for the bene¬ 
fit of appellee, simultaneously inviting appellant personally 
to call to see him, although he knew that appellant was 
represented by counsel here. (Tr. 9.) 

March 5, 1939, appellee’s father, Thomas A. Brown, ap¬ 
pellee in Shima v. Brown. No. 8301, this Court, upon the 
suggestion of Mr. Wellford, filed unfounded charges of 
blackmail against defendant with the District Attorney’s 
Office, appellee filing therewith a statement as complaining 
witness (Rep. Tr. 63, 75, 197-199, No. 7841). After investi¬ 
gation, the District Attorney’s Office declined to take 
further action. 
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(b) 

The next day, March 6, 1939, appellee filed her second 
(and instant) divorce suit against appellant, through Mr. 
IVellford as attorney. (Tr. 1-18, No. 7841.) 

Throughout the protracted course of over three years 
of its prosecution, that attorney has exhibited unusual hos¬ 
tility to appellant, under cover of privilege frequently level¬ 
ling vituperation at him to the accompaniment of appeals 
to racial prejudice. 

The wrongful issuance of the injunction, March 28, 1939, 
was procured by appellee through that attorney. 

Through the same attorney, appellee April 29, 1939, pro¬ 
cured the issuance of said writ of ne exeat , with release bond 
of $500.00, although at that time appellant’s funds and 
credits under appellee’s injunction then totalled $27,500.00 
in principal amount. Due to his losses in said restaurant 
business, and to said enjoining of his remaining funds and 
credits, appellant was unable to post said ne exeat bond, and 
was obliged to remain in the District Jail continuously 
from August 15, 1939, to January 22, 1940. (Tr. 79, No. 
7841.) 

May 20, 1939, before his said incarceration, appellant 
moved to quash said writ, on the ground, among others, that 
it was superfluous (Tr. 57, No. 7841); and on November 29, 
1939, he moved again to quash said writ, and to advance the 
cause for early trial (Tr. 78, No. 7S41). But appellee’s 
counsel always energetically opposed, and the motions were 
overruled. (Tr. 61, 79, No. 7841.) 

w 

June 26, 1939, about one year before the first hearing of 
this cause on the merits, the District Court entered an order 
requiring appellant pendente life to pay appellee $500.00 
counsel fee, and $75.00 monthly as alimony. (Tr. 57, No. 
7841.) In securing this substantial fee allowance to ap¬ 
pellee in advance of trial upon the merits, her said attorney 



represented to the Court that he would have to go to Missis¬ 
sippi in the preparation of appellee’s ease, but it does not 
appear from his sworn statement of services filed herein 
below January 23, 1941, or from any other source, that he 
ever went there for that purpose. 

By reason of the injunction upon his funds and credits, 
appellant -was unable to meet the provisions of the above 
order, and became in arrears; and quite promptly after his 
said release from jail under the ne exeat on January 22, 
1940, and in continuation of her persecution, and notwith¬ 
standing that said injunction was in full force and effect, 
appellee, on February 13,1940, upon an incorrect statement 
of facts, and through her said attorney, obtained a rule to 
show cause in contempt, because of said arrears (Tr. 80, 
No. 7841). At the hearing upon the rule, February 16,1940, 
as hereinabove stated, appellant personally appeared with 
his counsel, who explained appellant’s inability to pay ex¬ 
cept from said impounded funds; and his counsel at that 
hearing stated that appellant was willing and eager to pay 
said arrears, and implored that said injunction be modified 
to the extent of enabling said arrears to be paid from his 
impounded funds. But appellee, through her counsel, object¬ 
ed, the latter maliciously and wrongfullv telling the Court 
(Mr. Justice Letts) that he personally knew that appellant 
had plenty of funds with which to pay said arrears, and 
that appellant was actually in contempt, and should be com¬ 
mitted. The Justice apparently relied upon the assertions of 
that counsel, and as a result, appellant was sentenced to 
sixty days in contempt, and was on that day re-incarcerated 
in the District Jail. (Tr. 81, No. 7S41.) 

Appellant’s counsel then drafted a petition for writ of 
habeas corpus, and was about ready to file it, when, Feb¬ 
ruary 29, 1940, without any further initiative by his counsel 
in the premises, an order was entered (Tr. 82, 83, No. 
7841), allowing the very thing which appellant had so earn¬ 
estly sought at the hearing February 16, 1940, namely, the 
modification of the injunction sufficiently to enable pay- 
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ment of said arrears from said impounded funds, such order 
constituting, it is submitted, official recognition of appel¬ 
lant’s inability, as he had previously asserted, to meet said 
arrears except from said enjoined funds or credits; and 
thereupon appellant was declared purged of contempt, and 
again released. 

Shortly thereafter, said arrears were paid in full from 
said enjoined funds, with interest thereon as appellee’s 
counsel demanded. (Tr. 84, 85, No. 7841.) 

(d) 

July 25, 1939, through appellee’s present counsel, her 
father (Thomas A. Brown, appellee in Shima v. Brown , this 
Court, No. S301) filed an unjustified and malicious suit for 
libel in the District Court against appellant and his counsel, 
claiming $20,000.00 damages by reason of statements con¬ 
tained in an affidavit by appellant filed in this cause below in 
connection with his motion May 29,1939, for rehearing upon 
appellee’s motion herein for counsel fees, suit money, and 
alimony, pendente life. (Rep. Tr. 65, No. 7841.) 

Without even filing Answer, appellant and his counsel 
moved for dismissal of that Complaint, on the ground that 
said statements were privileged, and the suit accordingly 
unfounded in law; and after hearing upon that motion, the 
District Court, November 14, 1939, sustained it, and dis¬ 
missed the suit. 

Anv attornev who has been at this Bar for twentv-five 

• •> V 

years, as has appellee’s counsel, knew, or should have 
known, that the action of the District Court was sound, and 
that there was no basis in law or fact for an appeal. Never¬ 
theless, that plaintiff, through the same attorney, prosecuted 
an appeal therein to this Court, needlessly causing further 
substantial expense to appellant and to his counsel. 

This Court, January 27, 1941, after hearing, affirmed in 
its entirety the action of the District Court in dismissing 
that suit. (Brown v. Shimabuknro, et al., 73 App. D. C. 194: 
118 F. 2d 17.) 
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(e) 

In late May, 1940, a few days prior to the first hearing on 
the merits herein, appellee’s said counsel unjustifiably 
sought to have appellant indicted for alleged perjury. (Tr. 
92, No. 7841.) 


(f) 

At the opening of the trial herein on the merits June 4, 
1940, before Mr. Justice Bailey, said counsel wrongfully 
endeavored to pursue a browbeating attitude toward appel¬ 
lant, who had been called to the stand by that counsel: 

“The Court: I do not see any need of this manner. 

“Mr. Wellford: If Your Honor please, I did not 
know that I was using any manner that was improper. 
I was relying on the right to call a party and cross- 
examine him. 

“The Court: It makes no difference. 

“Mr. Wellford: And I was treating him as an ad¬ 
verse party. 

“The Court: That does not mean that he is not an¬ 
swering you freely. I will never permit witnesses to be 
treated in that way.” (Rep. Tr. 9, No. 7S41.) 

(g) 

April 2, 1940, appellant instituted suit in the District 
Court (Shima v. Shima, Civil Action No. 6441) against ap¬ 
pellee for absolute divorce on the ground of adultery, which 
was dismissed October 11, 1940, due to appellant’s failure 
to meet the Code residence requirements, appellee being 
awarded costs therein and also counsel fee of $300.00, pay¬ 
able within ten days. Due to the injunction upon his said 
funds, and to the fact that he had no funds otherwise, ap¬ 
pellant was unable to pay said allowance within the pre¬ 
scribed time. October 25,1940, in an endeavor to comply with 
said order, he sent appellee’s said counsel (Mr. Wellford) 
check on said Union Trust Company for the full amount; 
and the cooperation of that counsel was requested in having 
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said injunction modified sufficiently to enable payment of 
that check from said enjoined funds. However, that counsel 
refused, and instead, November 9,1940, shortly prior to the 
further hearing herein on the merits, procured a rule against 
appellant in contempt, meanwhile, and for several weeks 
thereafter, retaining possession of said check. 

January 17, 1941, after full hearing, the District Court 
(Mr. Justice Goldsborough) dismissed the rule. 

(h) 

February 27, 1941, the District Court, as stated, entered 
judgment dismissing appellee’s Complaint in Civil Action 
No. 1921 “because she failed to establish the material al¬ 
legations set forth therein, and because prior to the filling 
of the same, she committed adultery with the co-respondent 
Giles named herein.” (Appellant’s App. 6) (Tr. 107, 108, 
No. 7841.) 

This judgment was entered after full and complete hear¬ 
ing (June 4, 5, and 6,1940, and December 4, 5, and 6,1940); 
and it would seem that any member of the Bar of 25 years 
experience, in the exercise of reasonable judgment must 
have known that the decision of the District Court was cor¬ 
rect, and that there was no foundation in fact or law justify¬ 
ing an appeal. Nevertheless, on that same day (February 
27, 1941) appellee through her said counsel lodged her ap¬ 
peal therefrom in this Court, assuring this Court that such 
appeal was taken in good faith, and simultaneously moving 
here for continuation of said injunction, which was granted 
March 5, 1941. (File, No. 7841.) 

(i) 

Early in the first hearing herein on the merits (June, 
1940), appellee produced as one of her principal witnesses, 
a James Bennet Parker, who testified adversely to appellant. 
During the course of Parker’s direct testimony, the Trial 
Justice (Mr. Justice Bailey) observed that he could give 
little, if any, weight to Parker’s testimony. (58, 59, Rep. 
Tr. 7841.) 
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Later in that hearing Parker testified on cross-examina¬ 
tion that he had never been convicted of any offense, nor 
ever charged with any. (Rep. Tr. 56, 57, No. 7841.) The 
following morning, appellant recalled Parker for further 
cross-examination, and he repeated his denial of any prior 
conviction. (Rep. Tr. 154, No. 7841.) Thereupon, on record 
showing that he had been theretofore convicted of grand 
larceny, and had served time at Lorton (Rep. Tr. 155, 156, 
No. 7S41) and upon Parker’s own admission then to that 
effect, the Trail Justice sentenced him to thirty days in jail 
(which Parker thereafter served) for contempt by com¬ 
mitting perjury in the presence of the Court (Rep. Tr. 171, 
172, No. 7841) (Tr. 15), the Justice stating that he was 
going to call what had occurred to the attention of the Dis¬ 
trict Attorney. (Rep. Tr. 85, No. 7841.) 

(j) 

Notwithstanding Parker’s outrageous performance, he 
was again called as a witness against appellant at the final 
hearing in this cause in December, 1940, (Tr. 587, No. 7841). 
Shortly after he had proceeded to testify, the Trial Justice 
(Mr. Justice Bailey) asked for, and examined, the record of 
Parker’s testimony and sentence in the June, 1940, hearing, 
after which the Justice remarked: 

“I think you are wasting time in offering this.” 

(Rep. Tr. 590, No. 7841.) 

When moving February 27, 1941, in this Court through 
her said counsel for continuation of said injunction, appellee 
attached to her motion a solitary, lengthy affidavit, namely, 
an affidavit executed April 22, 1940, by said Parker, which 
contained the substance of his testimony which had been so 
thoroughly discredited at the trial upon the merits. (File, 
No. 7841.) However, appellee did not inform this Court in 
her motion of the observation of the eminent Trial Justice 
early in the June, 1940, hearing that he could give little, if 
any, weight to Parker’s testimony, nor did she inform this 
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Court of Parker’s exposure later at that hearing as an 
ex-convict for grand larceny, or of Parker’s sentence still 
later at that hearing for committing perjury in the presence 
of the Court, or of the observation of the Trial Justice in 
the December, 1940, hearing that time was being wasted in 
offering Parker’s testimony. 

(k) 

In connection with her appeal herein (No. 7841), appellee 
filed a so-called Narrative Statement of the Case (not ap¬ 
proved) which w’as included in her record on appeal (Tr. 
119-131, No. 7841), and which she included verbatim in the 
appendix to her printed brief on appeal, and which she in¬ 
corporated by reference into her printed brief. This Nar¬ 
rative Statement (Tr. 22-34) made imposing use of Parker’s 
said testimony at the trial, all denied by appellant, but, 
as did her motion, it neglected to mention anv of the fore- 
going occurrences respecting Parker at the trial, and it 
omitted practically all testimony favorable to appellant, and 
was otherwise incomplete, misleading, and incorrect, so 
established, it is submitted, by this Court’s findings and 
decision April 20, 1942. 

Nevertheless, appellee’s said counsel certified in that 
record over his personal signature appended to that Nar¬ 
rative Statement, that such statement “is the substance of 
all the material evidence offered at the hearing,” (Tr. 34) 
(Tr. 131, No. 7841) and he thereafter filed the same as a 
part of that record in this Court. (Tr. 119-131, No. 7841.) 

( l ) 

Although the trial herein was stenographically reported, 
appellee through her said counsel claimed differently to this 
Court (his affidavit November 10, 1941, File, No. 7841) in 
connection with her opposition to appellant’s motion to 
compel her to substitute questions and answers in her ap¬ 
peal for her so-called Narrative Statement, appellee seeking 
to have her so-called Narrative Statement used on appeal in 
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lieu of stenographic transcript. Then, after this Court had 
ruled January 23, 1942, that appellant could file necessary 
portions of the stenographic transcript (which he did Jan¬ 
uary 31,1942), appellee on February 11,1942, filed a motion 
here asking permission to file a portion of such transcript 
which she had had in her possession all along. Appel¬ 
ant interposed no objection, and her motion was granted 
February 19, 1942, and she thereafter filed such portion. 
(File, No. 7841.) 


(m) 

As further illustration in this general direction, reference 
is made to the course of conduct outlined hereinabove re¬ 
specting personal acquisition by said counsel September 16, 
1942, of the funds which are involved in this appeal, that 
counsel having first maneuvered matters so that action upon 
appellant’s request to fix the amount of supersedeas under¬ 
taking on this appeal was delayed beyond the ten days’ 
limit, and then taking advantage of that situation by insist¬ 
ently demanding of the Union Trust Company that it pay 
such funds to him, and actually collecting the same from it, 
while the formal motion to fix the amount of supersedeas 
undertaking herein, filed September 4, 1942, which he had 
wrongfully insisted to Mr. Chief Justice Eicher was re¬ 
quired, was then pending for early action. (Affidavit of 
John Wattawa and Vivian 0. Hill, filed herein in this Court 
December 11, 1942.) 


(n) 

Accordingly, it is contended that said counsel stands in 
equity in no better position than appellee Sobretta Brown 
Shima with respect to a payment under a condemnation, 
appellant having been deprived below of his right to be 
heard therein on motion or pleading; and it is urged further 
that the District Court erred in holding in effect that under 
the circumstances such counsel has equitable rights herein, 
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and that they are separate from, and exceed, those of his 
client, and are entitled to be satisfied prior to determination 
under said orders of reference of the amount of damages 
due appellant. 


CONCLUSION. 

Wherefore, it is earnestly urged that the action of the 
District Court in entering said judgment of condemnation 
should be reversed, and the cause remanded with instruc¬ 
tions to vacate said judgment, and to require Mr. Richard 
E. Wellford to pay into the Registry of the District Court, 
for the account of appellant, said sum of $1420.91, plus 
interest thereon at 6 per cent from September 16,1942, date 
when he procured the same, such funds to be held there 
pending final determination under said orders of reference 
to the Auditor of February 27, 1941, and of August 27, 
1942. 

Respectfully submitted, 

John Wattawa, 

1317 F Street, N. W., 

Vivian 0. Hill, 

624 Southern Building, 

Attorneys for Appellant. 
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fob the District of Columbia. 

No. S393. 

JESSE S. SHIMA, Appellant, 
v. 

SOBRETTA BROWN SHIMA, ET AL., Appellees. 

Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 

APPENDIX TO BRIEF FOR APPELLANT. 

1 Endorsed: Filed Jun 15 1942 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 1921 

Sobretta Brown Shima, Plaintiff, 

v. 

Jesse S. Shima, and Union Trust Company, a Corporation, 
Trustee, Estate of Mary F. Henderson, Deceased, 
Defendants. 

Motion to Stay Condemnation, Collection, or Execution of 

Attached Funds 

Comes now the defendant Jesse S. Shima, through his at¬ 
torneys, and moves the Court to stay condemnation or col- 
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lection of, or execution upon, defendant’s funds with the 
Union Trust Company now under plaintiff’s attachment 
herein issued June 9, 1942, and to hold said funds in the 
Registry of this Court, or to allow the same to remain in the 
hands of the Union Trust Company, pending the deter¬ 
mination of the question of the amount of damages due de¬ 
fendant by plaintiff arising from her inequitable and wrong¬ 
ful suing out of an injunction in this cause, such question 
now being before the Auditor of this Court in accordance 
with the reference contained in the final judgment entered 
herein February 27,1941, affirmed by the Court of Appeals, 
April 20, 1942, so that the funds under said attachment, 
totalling about $1,500.00, may be credited against any 
amount found to be due to defendant by plaintiff, the at¬ 
tachment, and the liability for said damages, growing out of 
the same cause of action, namely, this limited divorce 
suit. 

Points and Authorities attached. 

JOHN WATTAWA, 

1317 F Street, N. W., 

V. O. HILL, 

Southern Building, 

Attorneys for Defendant r 

Jesse S. Skima. 

• ••••*•••• 

Filed July 1, 1942 

2 Motion for Condemnation of Defendants Credits in 

Hands of Garnishee 

Comes now the plaintiff by her attorney and moves the 
Court to condemn the credits of the defendant Jesse S. 
Shima in the hands of the defendant Union Trust Co. in ac¬ 
cordance with their answer made to the attachment and 
garnishment issued herein, and a direction for the payment 
thereof to the attorney for the plaintiff, and for reason 
therefor shows to the Court as follows: 
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I. That a final judgment was by this Court on the 27th 
day of February, 1941, made in favor of the plaintiff in the 
sum of Thirteen Hundred Dollars ($1300.00) for counsel 
fee and her costs to be assessed by the Clerk. 

II. That no appeal was taken from this judgment for 
counsel fees and costs, nor was any other action taken to 
modify or change said judgment within the term of Court 
that the same was made, or within six months thereafter, 
and said judgment is now final and subject to execution 
thereon. 

III. That an attachment and garnishment was on the 9th 
day of June, 1942 issued and served by the Marshall on the 
defendant garnishee, Union Trust Co. attaching the credits 

of the defendant Jesse S. Shima in its hands. 

3 IV. That the defendant garnishee, Union Trust 
Co. has filed herein its answer to the attachment 

showing that it holds sufficient credits of the defendant 
Jesse S. Shima for the satisfaction of the judgment with 
costs. 

RICHARD E. WELLFORD, 

1427 Eye St., N.W. 

Attorney for Plaintiff 

• ••••••••• 

Points and Authorities filed by defendant Jesse S. Shima, 
July 27,1942, in opposition to said motion to condemn. 

Filed August 27, 1942 

4 Judgment of Condemnation Against Union Trust 

Company , Arc. 

This action came on to be heard upon the motion of the 
plaintiff to condemn the credits of the defendant Jesse S. 
Shima in the hands of the defendant Union Trust Company, 
as substituted trustee of the estate under the will of Mary 
F. Henderson, deceased, in accordance with the answer of 
said Union Trust Company to the attachment and garnish¬ 
ment issued in this action on June 9, 1942, in respect of the 
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counsel fees aggregating $1,300 allowed to Richard E. Well- 
ford, attorney for the plaintiff, by the judgment entered in 
this action on February 27, 1941; and also upon the motion 
of the defendant Shima to stay condemnation or collection 
of or execution upon the funds of the defendant Jesse S. 
Shima under said attachment; and upon consideration of 
said motions, it is, by the Court, this 27th day of August, 
1942, 

Adjudged and Ordered as follows: 

1. That the said motion of the defendant Jesse S. Shima 
be, and it is hereby overruled. 

2. That the said motion of the plaintiff be, and it is here¬ 
by granted. 

3. That judgment of condemnation is hereby entered 
against the defendant Union Trust Company, as trustee as 
aforesaid, in favor of the said Richard E. Wellford, of the 
sum of $1,300, with interest thereon from February 27, 
1941, and that the defendant Union Trust Company, as trus¬ 
tee as aforesaid, be, and it hereby is directed to pay said 

sum of $1,300, with interest as aforesaid, to the said 
5 Richard E. Wellford. 

5. That to the extent of the payments made by the 
defendant Union Trust Company, pursuant hereto, said 
Union Trust Company shall be discharged of its liability 
to the defendant Jesse S. Shima. 

BOLITIIA J. LAWS, 

Justice. 

No objection to form. 

GEO. E. HAMILTON, Jr., 

Attorney for Union Trust Company. 



5 


Filed March 28, 1939 
7 Injunction 

This cause coming for hearing upon a rule to show cause 
issued against the defendant, The Union Trust Company, 
as Administrator, d.b.mc.t.a. and Trustee of the Estate of 
Mary F. Henderson, deceased, issued on the complaint of 
the plaintiff filed herein, praying for a limited divorce 
against the defendant Jesse S. Shima and an injunction 
pendente lite against the defendant Union Trust Company; 
the return to said rule and answer to the complaint by said 
Union Trust Company, and upon consideration thereof 
after argument of counsel, it is by the Court this 28th day 
of March, 1939 

Ordered and Adjudged that the defendant, Union Trust 
Company, Administrator d.b.n.c.t.a., and substituted Trus¬ 
tee of the Estate, under the Will of Mary F. Henderson, De¬ 
ceased, be and it hereby is enjoined, pendente lite, from 
transferring or paying over to Jesse S. Shima, defendant 
herein, or his counsel, or any other person for him, any 
money, property or credits in its possession or held by it, 
either as Administrator d.b.n.c.t.a., or substituted Trus¬ 
tee of the Estate under the Will of Mary F. Henderson, De¬ 
ceased, or as trustee under agreement of Dec. 23, 1938, Pro¬ 
vided, the plaintiff herein enter into an undertaking in the 
sum of $5,000 dollars to guarantee payment of any loss to 
the defendants of such costs and damages as may be suf¬ 
fered by it growing out of the wrongful issuance of this 
injunction. 

BY THE COUKT 

JENNINGS BAILEY 

Justice. 

• ••••«•••• 


I 
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Filed February 27, 1941 

18 Judgment Dismissing Complaint, Etc. 

This cause came on to be further heard at this term; and 
thereupon upon consideration thereof, it is this 27th day of 
February, A.D., 1941, adjudged as follows: 

1. That the Complaint of Sobretta Brown Shima, plain¬ 
tiff in this cause, be, and the same hereby is, dismissed, be¬ 
cause she failed to establish the material allegations set 
forth therein, and because prior to the filing of the same 
she committed adultery with the co-respondent Giles named 
herein. 

2. That the Cross-Complaint of the defendant Jesse S. 
Shima against the co-respondent Henry Staves be, and the 
same hereby is, dismissed because it is not sustained by the 
evidence. 

3. That the plaintiff is hereby allowed counsel fee of 
$1,000.00 for services rendered in this cause by Richard E. 
Wellford in addition to the sums already paid by the defen¬ 
dant for such services, and that the taxable costs in this 
cause be paid by the defendant Jesse S. Shima. 

4. That the above named fee of $1,000.00 and taxable costs 
as well as the counsel fee of $300.00 provided by order of 
October 11,1940, in the case of Shima v. Shima, Civil Action, 
Xo. 6441, together with taxable costs therein, shall be paid 
out of the funds of defendant Jesse S. Shima now in the cus¬ 
tody of the Union Trust Company, 15th and H Streets, X. 
W., Washington, D. C., and said Union Trust Company is 
hereby authorized to make said payments out of said funds; 

and upon payment of said counsel fees and taxable 

19 costs herein referred to, the injunction of this court 
entered March 28, 1939, against the defendant Union 

Trust Company, as Administrator d.b.n.e.t.a., or as substi¬ 
tuted trustee of the estate under the will of Mary F. Hender¬ 
son, deceased, or as trustee under agreement of December, 
1938, between Henry X. Arnold et al, and The Union Trust 
Company et al, shall stand dissolved and shall thenceforth 
be of no further effect. 
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5. That plaintiff’s motion filed January 23, 1941, asking 
that alimony pendente lite and said injunction be continued 
during appeal, be and the same hereby is, overruled. 

6. That the decree entered March 24, 1925, in the Chan¬ 
cery Court of Leflore County, Mississippi, annulling a mar¬ 
riage between Charles W. Phillips, complainant, and So- 
bretta Phillips, alias Sobretta W. Brown, defendant, there¬ 
in, was valid, and left defendant in that case, Sobretta Phil¬ 
lips, who is the plaintiff in the instant cause, free to enter 
into a valid marriage with said Jesse S. Shima at Chicago, 
Illinois, on August 13,1930. 

7. That the defendant Jesse S. Shima is not entitled to a 
divorce a vinculo matrimonii in this action because he had 
not been a resident of the District of Columbia for the pe¬ 
riod of one year next before the application therefor. 

S. That the matter of ascertaining the amount of dam¬ 
ages, if any, sustained by defendants in this cause by reason 
of the wrongful or inequitable suing out of said injunction, 
is hereby referred to the Auditor, to determine and to report 
to the Court according to law. 

JENNINGS BAILEY, 
Justice. 

• *••••#• *• 

36 Endorsed: Filed Jun 9-1942 Charles E. Stewart, 
Clerk 

Praecipe 

In the District Court of the United States 
for the District of Columbia 

the 9th day of June 1942 
Civil Action No. 1921 

Sobretta Brown Shima, 
v. 

Jesse S. Shima. 

The Clerk of said Court will please issue an attachment 
and garnishment of the funds of the defendant in the hands 
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of the Union Trust Co. 15 & H St. N. W. to satisfy the 
judgment of Feb 27 1941 allowing attorneys fee and costs 
to plaintiff. 

R. E. WELLFORD, 

Address 1427 Eye St. N. W. 

Attorney for Plaintiff. 

Filed June 9, 1942 

37 Attachment on Judgment 

District Court of the United States for the 
District of Columbia 

Civil Action No. 1921 
Sobretta Brown Shima, Plaintiff, 
v. 

Jesse S. Shim a, Defendant. 

The President of the United States, to the Marshal for 
said District—Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiffs judgment against 
the defendant in this Court in the above-entitled cause, on 
the 27 day of February 1941, for $1300.00 with interest from 
February 27, 1941 at 6 c /c for money payable to the plaintiff 
by the defendant, and $121.60 for costs; and the same so at¬ 
tached, safely keep and have before said Court, on or before 
the tenth day occurring after the execution of this writ, 
that the same may be condemned unless sufficient cause be 
shown to the contrary; and, if said goods, chattels, or cred¬ 
its be attached in the hands or possession of any person or 
persons other than the defendant, notify such person or 
persons of such seizure, and warn him or them to appear 
before said Court, within the time aforesaid, to show cause 
w’hy the same should not be condemned and execution there¬ 
of had according to law. And have then there this writ, so 
endorsed as to show when and how you have executed it. 
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Witness, The Honorable Chief Justice of said Court the 
9th day of June, A. D. 1942. 

CHARLES E. STEWART, 

Clerk. 


(Seal) 


By ANDREW A. HORNER, 

Deputy Clerk. 


Notice 


To Union Trust Co., Garnishee. 


June 9, 1942 


You are hereby notified that any property or credits of 
Jesse S. Shima in your hands are seized by virtue of the 
foregoing writ of attachment, and you are hereby warned 
to appear in said Court, on or before the tenth day after 
service hereof, and show cause, if any there be, why the 
property or credits so attached should not be condemned 
and execution thereof had. 


JOHN B. COLPOYS, 

U. S. Marshal . 

By: W. 0. WALKER, JR., 

D. U. S. M. 

Marshal’s Return 

Attached credits in the hands of Union Trust Co., by 
serving Mr. Clampitt, Assistant Trust Officer and served 
him with copies of this Writ, Interrogatories, and Notices 
as Garnishee of Defendant personally, June 9, 1942. 

JOHN B. COLPOYS, 

U. S. Marshal in and for the District of Columbia. 

R. E. WELLFORD, By J. A. QUINN, 

Plaintiff’s Attorney. K 

1427 Eye St. N. W. Deputy U. S. Marshal 

• *•••••••• 
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45 Notice of Hearing (Issued June 16, 1942) 

The Court having, by its judgment entered herein on 
February 27, 1941, referred to me the matter of ascertain¬ 
ing the amount of damages, if any, sustained by defendants 
in this cause by reason of the wrongful or inequitable suing 
out of the injunction entered herein on March 28, 1939; 
notice is hereby given you, that I have fixed and appointed 
Tuesday, June 30, 1942, at 1:30 o’clock, P. M., as the time, 
and the Auditor’s Hearing Room in the Court House, as 
the place for a hearing and the taking of testimony touching 
said matter, and for all other acts and proceedings that may 
be necessary under said judgment. 

A. LEFTWICH SINCLAIR 
Auditor of the District Court of the 
United States for the District of Columbia- 

*•***•#*•• 

(Filed with the Auditor of the District Court, June 29,1942) 

46 Memorandum re Items in Damage to Defendant 

Jesse S. Shima by Reason of Injunction Issued 
Herein March 28,1930. 

I 

Plaintiff first filed a limited divorce suit against defen¬ 
dant, in this Court, (Equity No. 66-722), on March 14, 1938, 
through attorney B. V. Lawson, who, a little later, after in¬ 
terviewing a prospective witness in New York, and further 
interviewing plaintiff, and otherwise investigating, advised 
plaintiff that she had no cause of action against defendant, 
to which she replied that she desired to proceed with the 
case nevertheless, because she needed money. 

During the pendency of this first divorce suit, plaintiff on 
different occasions personally demanded $10,000.00 of de¬ 
fendant for its settlement, which he declined. 

For his honesty in truthfully advising her that she had no 
cause of action, plaintiff sent Mr. Lawson a note of dis¬ 
missal, and employed other counsel, her present attorney. 
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n. 

October 12, 1938, her present counsel wrote defendant a 
letter threatening him with action for deportation, and 
thereafter with steps for the sequestration of his credits 
for the benefit of plaintiff, simultaneously inviting defen¬ 
dant personally to call to see him, although he knew that de¬ 
fendant was then represented by counsel here. 

47 On March 5, 1939, on the suggestion of her present 
counsel, her father filed unjustified criminal charges 
against defendant at the District Attorney’s Office, and 
plaintiff filed therewith a statement as complaining witness. 

III 

On March 6, 1939, through her present counsel, plaintiff 
filed the instant divorce suit, upon grounds similar to those 
asserted in her first divorce suit, notwithstanding that she 
had been previously advised by Mr. Lawson, and knew, that 
she had no cause of action, and notwithstanding also that 
about three weeks prior thereto, namely, on the night of 
February 13-14,1939, she had committed adultery, which, of 
course, she also knew. 

IV 

On March 28,1939, through false and utterly unjust repre¬ 
sentations to the District Court, and without any probable 
cause whatever, therefor, plaintiff procured the issuance of 
an injunction tieing up defendant’s credits and/or funds, 
of about $27,500.00, the dissolution of which the plaintiff 
thereafter steadfastly opposed, the defendant moving re¬ 
peatedly to have the same vacated, or modified. 

For such unjust and inequitable action, this defendant 
claims damages at the rate of six per cent per annum upon 
his credits and/or funds so enjoined, for the period of time 
during which the same were subject to said injunction. 

V 

On April 29, 1939, the plaintiff, in furtherance of her 
malicious and unjust persecution of defendant, wrongfully 
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and inequitably procured from this Court the issuance of 
a writ of ne exeat against defendant, with release bond of 
$500.00, which defendant was unable to post, because plain¬ 
tiff had all of his credits and/or funds then totalling $27,- 
500.00, in principal amount, tied up under said injunction, 
and refused to free sufficient of the same to enable 
48 him to post that bond of $500.00. Accordingly, on 
August 15, 1939, defendant surrendered under said 
writ of ne exeat, and was obliged to remain incarcerated in 
the District Jail, at the outset, in a narrow, verminous cell, 
from that date, until January 22, 1940, when an elderly 
widow, now deceased, mortgaged her small home here, and 
raised the $500.00 required under said bond, thereby effect¬ 
ing his release. 

Prior to, and also after, the beginning of said incarcera¬ 
tion, defendant moved to have said writ of ne exeat vacated, 
but plaintiff always strongly opposed, although said injunc¬ 
tion then held more than $27,500.00 of defendant’s credits 
and/or funds, and the motions were denied. 

For said incarceration, continuously from August 15, 
1939, to January 22, 1940, defendant claims further dam¬ 
ages, in appropriate amount. 

VI 

By reason of said injunction upon his credits and/or 
funds, arrears inevitably accrued under an order entered 
June 26, 1939, in advance of trial upon the merits, for ali¬ 
mony and counsel fees, pendente life, to plaintiff. Promptly 
after defendant’s release from the District Jail on January 
22, 1940, under the writ of ne exeat , and in continuation of 
her malicious and unjust persecution of defendant, and not¬ 
withstanding that said injunction tieing up defendant’s 
credits and funds, then in excess of $27,500.00, wras in full 
force and effect, plaintiff sought and obtained from the Dis¬ 
trict Court a rule to show cause against defendant, because 
of said arrears. 
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At the bearing upon the rule, February 16, 1940, defen¬ 
dant appeared with his counsel, who explained defendant’s 
inability to pay except from said impounded funds, and im¬ 
plored that said injunction be modified to the extent of en¬ 
abling said arrears to be paid from the same; but plaintiff, 
through her counsel, strenuously opposed, and insisted that 
defendant be committed in contempt, which was done, and 
he was on that day re-incarcerated in the District 
49 Jail, remaining there until February 29, 1940, when, 

without anv further initiative bv his counsel in the 
• * 

premises, an order was entered allowing the very thing 
which defendant had so earnestly sought at said hearing, 
namely, the modification of said injunction sufficiently to 
enable payment of said arrears from said impounded funds; 
and thereupon the arrears were so paid, with interest there¬ 
on as plaintiff demanded, and defendant was declared 
purged of contempt, and again released. 

For said incarceration from February 16, 1940, to Feb¬ 
ruary 29, 1940, defendant claims further damages, in ap¬ 
propriate amount. 

VII 

Defendant had theretofore enjoyed good name and repu¬ 
tation, never having been previously arrested. His prior 
employment as secretary and manager for the late Mrs. 
John B. Henderson had given him standing for integrity 
among her associates and friends, many of whom were 
prominent Washingtonians. 

As a result of said imprisonments, which plaintiff mali¬ 
ciously and in bad faith caused to be brought about, and 
which were publicized in the local press, including the 
Washington Evening Star , defendant was brought into dis¬ 
grace and disrepute, and was shamed and humiliated, and 
was thereafter avoided by many persons whose friendship 
he had enjoyed, causing him to suffer great mental anguish 
and also serious impairment of ability thereafter to obtain 
gainful employment and earn a livelihood. 

For such injuries, defendant claims further damages, in 
appropriate amount. 
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vm 

Due to the withholding from him of his enjoined credits 
and funds, and to his inability to secure employment be¬ 
cause of said destruction of his good name and reputation, 
defendant was obliged thereafter to undergo frequent pe¬ 
riods of physical hardship and distress, arising from his 
financial inability to clothe himself properly in cold weather 
or to satisfy the normal pangs of hunger. 

50 For such privations, defendant claims further 
damages, in appropriate amount. 

IX 

Defendant claims indemnification for counsel fees and 
costs which were allowed in connection with proceedings in 
this Court and in the Court of Appeals, to have said injunc¬ 
tion issued, and continued, and in opposing its dissolution 
or modification. 

X 

Defendant claims indemnification for counsel fees, costs, 
and expenses, which were paid, or incurred, in connection 
with proceedings in this Court, and in the Court of Appeals, 
to have said injunction dissolved or modified, and in oppos¬ 
ing its continuation. 

XI 

Defendant claims indemnification for counsel fees, costs, 
and expenses, which were paid, incurred, or allowed, in pro¬ 
ceedings in this Court to have said writ of ne exeat vacated. 

xn 

Defendant claims indemnification for counsel fees, costs, 
and expenses which were paid, or incurred, in resisting 
plaintiff’s malicious attempts to have him adjudged in con¬ 
tempt in the related cause of SJiima v. Shima, Civil Action 
No. 6441, this Court, for failure promptly to pay the coun¬ 
sel fees allowed her therein, defendant having been unable 



to do so because of her said injunction upon bis credits and 
funds, and having offered to pay said fees out of said en¬ 
joined funds, and having actually given plaintiff a check 
upon the same, therefor, plaintiff having refused, however, 
to permit modification of said injunction sufficient to enable 
said payment to her, and having persistently sought, in¬ 
stead, a further holding, and punishment, of defendant, in 
contempt. 

xm 

Early in 1938 defendant invested about $22,000.00 
51 in the restaurant business in Connecticut, assuming 
ownership and control. Due to his inability to use 
said enjoined funds and credits in the conduct of said busi¬ 
ness, as the circumstances required, he lost his entire in¬ 
vestment, for which he claims further damages, in appro¬ 
priate amount. 

XIV 

Defendant claims indemnification for interest charges, 
paid, or incurred, as a result of his inability to use said en¬ 
joined funds, including interest charges which plaintiff de¬ 
manded be paid upon allowances to her. 

XV 

Defendant claims indemnification for fees and expenses 
which will be incurred for services on his behalf in the in¬ 
stant proceeding before the Auditor. 

JOHN WATT AW A 
1317 F Street, N. W., 

V. O. HILL 

624 Southern Building 

Attorneys for defendant 
Jesse S. Shima 
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Filed August 27,1942 

58 Order for Further Reference to Auditor 

This cause came on to be heard upon Motion of defendant 
Jesse S. Sliima tiled July 3, 1942, for further reference 
herein to the Auditor of this Court, and upon consideration 
thereof, it is this 27th day of August, 1942, 

Ordered and Adjudged that this cause be, and it hereby 
is, referred to the Auditor of this Court to determine and 
report to this Court whether defendant Jesse S. Shima sus¬ 
tained damages, and if so, the amount thereof, by reason 
of the continuation by the U. S. Court of Appeals at the in¬ 
stance of the plaintiff of the injunction granted by this 
Court in this cause on March 28, 1939. 

MATTHEW F. McGUIRE 

Justice 

Filed August 28,1942 

59 Assignment 

X, Sobretta Brown Shima, plaintiff herein, for value re¬ 
ceived hereby assign and transfer to Richard E. Wellford, 
my attorney, all my right, title and interest to and in the 
judgment entered herein in the above action in my behalf 
on February 27, 1941 for costs and counsel fees. 

SOBRETTA BROWN SHIMA, 

Plaintiff 

1214 Linden Street, N. E. 

Date: July 11,1942 

• ••••••••• 



Filed August 29, 1942 

61 Notice of Appeal 

To: Mr. Richard E. Wellford, 1427 Eye Street, N. W., 
Washington, D. C-, attorney for plaintiff Sobretta 
Brown Shima; 

Mr. George E. Hamilton, Jr., Union Trust Building, 
15th and H Streets, N. W., Washington, D. C., at¬ 
torney for defendant Union Trust Company. 

Defendant Jesse S. Shima hereby gives notice of his Ap¬ 
peal filed herein this 29th day of August, 1942, to the United 
States Court of Appeals for the District of Columbia, from 
the Judgment entered herein August 27, 1942, (1) overrul¬ 
ing motion of this defendant filed June 15, 1942, to stay 
condemnation, collection, or execution upon attached funds 
at the Union Trust Company, and (2) granting plaintiff’s 
motion filed July 1, 1942, for condemnation of defendant’s 
credits in hands of garnishee, in accordance with the An¬ 
swer of defendant Union Trust Company to attachment and 
garnishment issued herein June 9, 1942, and condemning 
said credits in favor of Richard E. Wellford, with interest, 
and directing payment to him. 

JOHN WATTAWA 
1317 F Street, N. W. 

V. 0. HILL 
624 Southern Building 

Attorneys for Defendant 
Jesse S. Shima 
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Filed September 4, 1942 

60 Motion to Fix Amount of Supersedeas Undertaking 

Comes now the defendant Jesse S. Shima, and moves the 
Court to fix the amount of a supersedeas undertaking in his 
appeal herein, noticed August 29,1942. 

Points and Authorities attached. 

1 JOHN WATTAWA 

1317 F Street, N. W. 

V. O. HILL, 

624 Southern Building 
Attorneys for defendant 
Jesse S. Shima 

Copy of the foregoing Motion, and of the annexed Points 
and Authorities, delivered by hand this 4th day of Sep¬ 
tember, 1942, to an adult person in the offices of Mr. Rich¬ 
ard E. Wellford, 1427 Eye Street, N. W., Washington, 
D. C., attorney for plaintiff Sobretta Brown Shima, and of 
Mr. George E. Hamilton, Jr., Union Trust Building, 15th 
and H Streets, N. W., Washington, D. C., attorney for de¬ 
fendant Union Trust Company. 

V. 0. HILL 
Attorney for defendant 

Jesse S. Shima 




